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U.S. Customs Service 


Treasury Decisions 
(T.D. 77-260) 


Foreign Currencies—Quarterly List of Rates of Exchange 


Lists of buying rates in U.S. dollars certified to the Secretary of the Treasury by 
the Federal Reserve Bank of New York 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE CoMMISSIONER OF CusTOMS, 
Washington, D.C., October 11, 1977. 


The appended table lists the buying rates in U.S. dollars for certain 
foreign currencies first certified to the Secretary of the Treasury by 
the Federal Reserve Bank of New York under the provisions of section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), for the 
information and use of Customs officers and others concerned pursuant 
to Part 159, Subpart C, Customs Regulations (19 CFR 159, Sub- 
part C). 

(LIQ-3) 


Joun B. O’LoveGHLin, 
Director, 
Duty Assessment Division. 
1 
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List of values of foreign currencies certified to the Secretary of the Treasury by the 
Federal Reserve Bank of New York under provisions of section 522(c), Tariff 
Act of 1930, as amended 


Quarter Beernnine Ocroser 1 To DECEMBER 31, 1977 


Country Name of Currency U.S. Dollars 
I ia pci sats enacmnbenetin de miancat NN i ee ear $1. 1135 
Dik i iran anmnniearmdianes So . 061034 
Pi ac cccnccaddat wane i . 028106 
ries ine mmmmnnawa Ne ea Rosia mae . 9282 
I i css ss Seakienitn niece NE i ira aes mar kee . 1633% 
ih ois cs cnlecpchianeing iaacueaiia ues POMPOM coos nens uu . 2408 
I. Se ks Oe ahh P| ee ee . 20534 
NE 8 oink nix tain ate Deutsche Mark- - --_- . 43631 
Nias chakicso sch egidodanmnad wake PE ccc imandemmnn . 1145 
Rs ecask sued kkerarl TE kcdntnananad 1. 7559 
PR sx. vcVeueameet aan eae NN kt cnswacoae .001135% 
NE. £26 cin d douawennasione Ts conn daca . 003835% 
DRL SD ackedandoddamoteen SI i asinine lace ne .4071 

NI sts diab ania aeaesodaeneniel ie TT oe . 0440 
eae. 2 ic Sh ccleus OGRE. «nth vidaxie . 4097 
Ow Sen oo 6 eee SOs iva Sinionnio . 9760 
WWE Soest BOW. 2 0 eccdivscew . 1824% 
PR i dicwslsiwdaddiavel Eeoudo....2. 4.224. OBS 
CORR ARE iii sn cee suber isch bowen de 1. 1500 
WRasedctital J. sanstins Pea. 2). seuadue . 011816 
PE kiitcinncneanennwes iad baanes . 1160 
I hittin tinbeidansnawnhlae sea vetiekewes . 2081 
ee SPM tric Sie aha te metic . 4280 


United Kingdom_-_-_---------- PG si rie menenicn 1. 7559 





CUSTOMS 3 
(T.D. 77-261) 


Foreign Currencies—Daily Rates for Countries Not 
On Quarterly List 


Rates of exchange certified to the Secretary of the Treasury by the Federal 
Reserve Bank of New York for the Hong Kong dollar, Iran rial, Philippines 
oD z , a J 
peso, Singapore dollar, Thailand baht (tical) 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., October 13, 1977. 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified buying 
rates in U.S. dollars for the rates and foreign currencies shown below. 
These rates of exchange are published for the information and use of 
Customs officers and others concerned pursuant to Part 159, Subpart 
C, Customs Regulations (19 CFR 159, Subpart C). 


Hong Kong dollar: 


EE SEE co wn cancccccawcuanesnasews $0. 2145 

eT ei aa . 2137 

EE cack en daannenabeeaxne . 2135 

en oo eekanaas . 2141 

aula es eae . 2138 
Tran rial: 

SN Pd, PONE oo ocak l lance esans $0. 0140 
Philippines peso: 

RN a BOTT oe eb dcitnnesnanSaeladdcwnt $0. 1360 
Singapore dollar: 

RN Ee SUE oak ckiacnennancakeeee $0. 4110 

ME Me NE kn wi nanwonandkneudhuddnkule . 4106 

I Bi GE oi weindicnddddvnnniadtsebanteh . 4106 

RN eo skk iaiinwenies i OsaSiweud . 4108 

SE Fe BEE e vranudusunkweceandcdaw ated .4111 
Thailand baht (tical): 

I ile ow sini iia ve ste SRR $0. 0490 
(LIQ-3) 


Joun B. O’Loveu.in, 
Director, 
Duty Assessment Division. 
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(T.D. 77-262) 
Foreign Currencies—Daily Rates for Countries Not On Quarterly List 


Rates of exchange certified to the Secretary of the Treasury by the Federal 
Reserve Bank of New York for the Hong Kong dollar, Iran rial, Philippines 
peso, Singapore dollar, Thailand baht (tical) 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE CoMMISSIONER OF CUSTOMS, 
Washington, D.C., October 19, 1977. 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates in U.S. dollars for the dates and foreign currencies 
shown below. These rates of exchange are published for the informa- 
tion and use of Customs officers and others concerned pursuant to 
Part 159, Subpart C. Customs Regulations (19 CFR 159, Subpart 
C). 


Hong Kong dollar: 


BE I, NG vitannxaktenccussewniaaane Holiday 
BNE Ble Se iteiwaddvenisscamenesanans $0. 2135 
TINGRE BE BONS Scien dicinewanetnnscagean . 2183 
RE BO AE accu cacwies aanwrenetin . 2134 
NEE Bl SEE iswcdelussntvemmieeun . 2138 
Tran rial: 
NE TNE oniiicnnisnccewmiapeeeseonnt Holiday 
I TIN I io ise sata cic dems leans $0. 0140 
UOENOE TE, TOG E 6 onc ko cecennce UL . 0140 
GE TS FFE cn cnnsencewens dd tlicciul . 0140 
I I ME a cs sc vildsctbaenadiadasnaduenrsis i cemumideinie . 0141 
Philippines peso: 
CNN DB TOG occ cecncccnnecsdad tind Bul Holiday 
ok ep pene y's meray | $0. 1360 
OE TB IE onic iiccwewenessddtdedvul . 1360 
TE FR FF icicwiiidecccncneddbiuda tel . 1360 
I i I iinet dn: iiareianieantiemeaeneuas . 1357 
Singapore dollar: 
ES ii ciniaccnacineewaee ania Holiday 
I te hides ssp aia ceria $0. 4108 
ae wicca anplaw dancubeaitinn . 4108 
I i in sis sia ialse cain - 4117 
UN in iiks vn wancecwaccuveeende . 4129 


CUSTOMS 5 


Thailand baht (tical): 


Sr OG BOG a ae ook ieee ck eek ad Holiday 
Geter F548) 2000 on ee ease $0. 0490 
(LIQ-3) 


Joun B. O’Loveutiy; 
Director, 
Duty Assessment Division. 


(T.D. 77-263) 
Cotton Textiles and Cotton Textile Products—Restriction on Entry 


Restriction on entry of cotton textiles and cotton textile products manufactured 
or produced in India 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., October 25, 1977. 


There is published below a directive of September 29, 1977, received 
by the Commissioner of Customs from the Chairman, Committee for 
the Implementation of Textile Agreements, concerning restriction on 
entry of cotton textiles and cotton textile products manufactured or 
produced in India. This directive amends, but does not cancel, that 
Committee’s directive of September 29, 1976 (T.D. 76-302). 

This directive was published in the Feprrat Reaister on October 
3, 1977 (42 FR 53653), by the Committee. 

(QUO-2-1) 
Joun B. O’LoveuHtin, 
Director, 
Duty Assessment Division. 





UNITED StaTES DEPARTMENT OF COMMERCE 
The Assistant Secretary for Domestic 

and International Business 
Washington, D.C. 2023 


CoMMITTEE FOR THE IMPLEMENTATION OF TEXTILE AGREEMENTS 


September 29, 1977 
ComMISSIONER oF Customs 
Department of the Treasury 
Washington, D.C. 20229 
Dear Mr. Commissioner: 
This directive amends, but does not cancel, the directive issued to 
you on September 29, 1976 by the Chairman of the Committee for the 
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Implementation of Textile Agreements concerning imports into the 
United States of certain specified categories of cotton textiles and 
cotton textile products, produced or manufactured in India. 
Paragraph 1 of the directive of September 29, 1976 is amended, 
effective on October 1, 1977, to read as follows: 
“Under the terms of the Arrangement Regarding International 
Trade in Textiles, done at Geneva on December 20, 1973, pursuant 
to the Bilateral Cotton Textile Agreement of August 6, 1974, as 
amended, between the Governments of the United States and India, 
and in accordance with the provisions of Executive Order 11651 of 
March 3, 1972, you are directed, effective on October 1, 1977, and 
for the thirteen month period beginning on October 1, 1976 and 


extending through October 31, 1977, 


to prohibit entry into the 


United States for consumption and withdrawal from warehouse for 
consumption of cotton textiles and cotton textile products in 
Categories 1 through 64 in excess of the levels of restraint listed 
below. These goods shall be accompanied by an export visa. 


Category Thirteen Month Level of Restraint ' 

1-38 and 64 140,917,720 square yards equivalent 

9/10 50,700,936 square yards 

18/19 10,673,882 square yards 

26 (other than duck) ? 46,698,231 square yards 

28-38 and 64 11,153,727 square yards equivalent 

28/29 8,615,911 units 

31 34,007,661 units of which not more 
than 20,404,595 units 
shall be in T.S.U.S.A. 
366.1820, 366.1855, 
366.1865, 366.2120, 
366.2160, 366.2420, 
and 366.2460 

34/35 1,721,594 units 

39-63 20,118,806 square yards equivalent 


Paragraph 2 of the directive of September 29, 1976 is amended by 
substituting October 31, 1977 for September 30, 1977. 


1 The levels of restraint have not been adjusted to reflect any 

2In Category 26 the T.S.U.S.A. numbers for duck fabric are: 
320.—01 through 04, 06,08 §326.—01 through 04, 06, 08 
321.—01 through 04,06,08 § 327.—01 through 04, 06, 08 
322.—01 through 04, 06,08 § 328.—01 through 04, 06, 08 


imports after September 30, 1976. 


CUSTOMS ‘a 


The actions taken with respect to the Government of India and 
with respect to imports of cotton textiles and cotton textile products 
from India have been determined by the Committee for the Imple- 
mentation of Textile Agreements to involve foreign affairs functions 
of the United States. Therefore, the directions to the Commissioner 
of Customs, being necessary to the implementation of such actions, 
fall within the foreign affairs exception to the rule-making provisions 
of 5 U.S.C. 553. This letter will be published in the Frepprau 
REGISTER. 


Sincerely, 
Rosert E. SHEPHERD 
Chairman, Committee for the Implementation 


of Textile Agreements, and Deputy Assistant 
Secretary for Resources and Trade Assistance 


248-424-772 








Decisions of the United States 
Court of Customs and 
Patent Appeals 


(C.A.D. 1197) 


Karoware, Inc., v. THE Unirep Srares, No. 77-14, (—F. 2d—) 


1. CLASSIFICATION OF Imports — Liquor CABINETS 


Appeal from judgment of the Customs Court sustaining the 
following classifications of the Customs Service: (1) wonder and book 
bars, classified as sets under TSUS Items 651.75 and 546.52, and 
claimed as household utensils of wood under TSUS Item 206.97; 
(2) keg, tavern, castle, and roll top executive bars, classified as 
household utensils of wood or articles of wood not specially pro- 
vided for under TSUS Items 206.97 and 207.00, and claimed as 
furniture of wood under TSUS Item 727.35; (3) bookshelf bars, 
classified as boxes, cases, or chests of wood under TSUS Item 
204.40, and claimed as furniture of wood under TSUS Item 727.35; 
(4) glasses and decanters, classified as glassware under TSUS Items 
546.52 and 807.00, or 546.54 and 807.00, claimed under case law as 
entireties with the co-imported bars; and (5) wine racks, classified 
as household utensils of wood under TSUS Item 206.97, and claimed 
as furniture of wood under TSUS Item 727.35. Judgment affirmed. 


2. Sratutory DEFINITION OF “FURNIYURE’’—COoNSTRUCTION — Com- 
MON MEANING 


} Headnote 1 in Schedule 7, part 4, subpart A, comprises a statutory 
definition of “furniture”? within which the imported merchandise 
must be embraced. 


3. Ip. — InTENT or CoNGRESS 


The language ‘‘designed for placing on the floor’ in the Brussels 
: Nomenclature definition of “furniture” is synonymous with ‘“con- 
; structed for placing on the floor,’’ and the Customs Court cannot 
be charged with error in finding that ‘“‘Congress intended to include 
those articles that were particularly and especially constructed to 
be placed on the floor or ground.” 
8 





COURT OF CUSTOMS AND PATENT APPEALS 9 


4, Ip. 


With respect to importer’s furniture claim for the keg, tavern, 
castle, roll top and bookshelf bars, Headnote 1 (Schedule 7, part 4, 
subpart A) does not define furniture as including “cupboards” 
generally; it defines furniture as including “kitchen cabinets and 
similar cupboards.”’ (Emphasis added.) Whether the bars may be 
cupboards in the dictionary sense of that word is irrelevant. The 
Customs Court was correct in finding that the bars are not kitchen 
cabinets. The controlling factor is that the bars are not cupboards 
similar to kitchen cabinets. 


5. Tue HeEnset, ET AL. AND E. Lervz, Inc., cases ConTROLLING 


The importer argues that the bars and glassware comprise a 
new article of commerce dutiable as entireties. United States v. 
Hensel, Bruckmann & Lorbacher, Inc., 22 CCPA 281, T.D. 47330 
(1934) and United States v. E. Leitz, Inc., 22 CCPA 277, T.D. 
47329 (1934), in which this court dealt with whether articles and 
their cases comprised new articles of commerce dutiable as entireties, 
are controlling here. Like the cases in Hensel and Leitz, the present 
bars are designed to hold particular items, in this instance glassware 
and other bar accessories; the bars were imported with the items; 
in use, the glassware is removed from the bars; the bars and the 
items are not sold separately in this country but always together 
(except for item replacements sent to customers upon request); 
and the items can be purchased in this country separate from bars. 
For the reasons stated in Hensel, we hold that the imported glass- 
ware and bars are not dutiable as entireties. 


6. Ip.-Citine Tanross Suppty Co. cases — DutiaBiuity As SETs. 


The importer argues that although the bar tools themselves 
form a set within the meaning of TSUS Item 651.75, the “‘fitted” 
bars, which include the glassware and tools, do not form a set 
because they do not ‘include two or more of the tools, knives, 
forks, spoons, or other articles provided for,’’ and because they do 
not constitute “a number of things of the same kind ordinarily 
used together” or an “‘assortment.”’ Similar arguments were re- 
solved in Tanross Supply Co., Inc. v. United States, 58 CCPA 26, 
C.A.D. 1000, 433 F. 2d 1332 (1970). Having found that the “‘fitted”’ 
bars consist of a “collection of articles which naturally complement 
each other” as set forth in Tanross, we affirm the Customs Court’s 
decision that they are dutiable as sets. 
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United States Court of Customs and Patent Appeals, October 20, 1977 


Appeal from United States Customs Court, C.D. 4681 
[Affirmed.] 


Carol A. Calhoun (Shaw and Stedina) attorneys of record, for appellant, 
Charles P. Deem, of counsel. 


Barbara Allen Babcock, Assistant Attorney General, David M. Cohen, Chief, 
Customs Section, Madeline B. Cohen, for appellee. 


{Oral argument on October 4, 1977 by Carol A. Calhoun for appellant and by Madeline B. Cohen for 
appellee] 


Before Markery, Chief Judge, Ricu, Batpwin, Lane, Associate Judges, 
Moraan Forp, Associate Judge, United States Customs Court. 


Markey, Chief Judge. 
[1] Appeal from judgment of the Customs Court, 77 Cust. Ct. 


112, C.D. 4681, 427 F. Supp. 402 (1977), sustaining the classifications 
of the Customs Service. We affirm. 


Background 


Appellant Karoware, Inc. (Karoware), an importer of barware, 
brought two actions, later consolidated, in which it alleged misclassi- 
fication of wooden wine racks, and bars. Evidence at trial concerned: 
(1) wonder and book bars, classified as sets under TSUS Items 
651.75 ' and 546.52, and claimed as household utensils of wood under 
TSUS Item 206.97; (2) keg, tavern, castle, and roll top executive 
bars, classified as household utensils of wood or articles of wood not 
specially provided for under TSUS Items 206.97 and 207.00, and 
claimed as furniture of wood under TSUS Item 727.35; (3) bookshelf 
bars, classified as boxes, cases, or chests of wood under TSUS Item 
204.40, and claimed as furniture of wood under TSUS Item 727.35; 
(4) glasses and decanters, classified as glassware under TSUS Items 
546.52 and 807.00, or 546.54 and 807.00, claimed under case law as 
entireties with the co-imported bars; and (5) wine racks, classified as 
household utensils of wood under TSUS Item 206.97, and claimed as 
furniture of wood under TSUS Item 727.35. 





1TSUS 651.75: 
Sets (except sets specially provided for) which include two or more of the tools, knives, 

forks, spoons, or other articles provided for in different rate provisions of this subpart.. The rate of 
duty ap- 
plicable to 
that arti- 
cle in the 
set sub- 
ject to the 
highest 
rate of 
duty. 
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The imported bars are made of hardwood and are decorative, 
resembling the things after which they are named, and containing 
shelves with recesses precut to hold glasses and decanters. To facili- 
tate hanging, the keg, bookshelf, tavern, and castle bars have hooks 
at the top and the roll top bar has precut holes in the back. The bars 
range from 14 to 20 inches in height, 434 to 13 inches in depth, and 16 
to 25% inches in width. The wine rack, formed of two oval pieces of 
wood with holes for wine bottles and a stand, is 24 inches high, 14 
inches wide, and 11 inches deep. 

All the bars are imported with glasses and decanters. The glasses 
are interchangeable in all the bars except the roll top. The wonder 
and book bars are imported with a corkscrew, bottle opener, and 
mixing spoon. A pick accompanies the wonder bar, and a strainer 
comes with the book bar. 

Karoware’s evidence consisted chiefly of samples of the imported 
merchandise and of the testimony of Karoware’s warehouse and 
traffic manager, William Shulman, and of its president and sole 
stockholder, Julius Baller. 

Schulman testified that the wine racks are always displayed by 
Karoware on the floor; that they are displayed at furniture and wood- 
ware shows; that the bars were suitable for hanging on a wall, and 
were so displayed at trade shows; that the tavern and castle bars, by 
reason of their design, must be hung on a wall; that the bars are 
designed to accomodate specific sizes of glassware; that the glassware 
and bars are imported and sold as units; and that the glassware is 
not sold separately, except that Karoware stocks replacements to 
meet requests of customers. Baller testified that he had seen the 
bars displayed at a number of department stores, none of which sold 
the bars and glassware separately; that he knew of no place which 
sold the glasses imported by Karoware; that the decanters are not 
obtainable elsewhere because the mold is Karoware’s; that he was 
involved with the design of the bars; and that they are designed, 
imported and sold as units. Replacement glasses are shipped with 
the bars by the supplier. Karoware pays a unit price for the bars and 
glassware, but the invoices show a breakdown for tariff purposes. He 
also testified that in homes, the bars with hooks are hung on the 
wall, and the wine racks are probably put on the kitchen floor, loca- 
tions other than on the floor being likely to result in breakage of the 
bottles; that at trade shows he had observed the bars displayed on a 
wall; and that he had never seen the glassware used without the bars, 








' 
j 
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The Customs Court 


In considering the wine racks and bars, the Customs Court looked 
to Morris Friedman & Co. v. United States, 69 Cust. Ct. 184, C.D. 
4392, 351 F. Supp. 611 (1972), and its support of the proposition that 
“the scope of the ‘furniture’ provision of the tariff schedules is gov- 
erned by the definition in headnote 1, [?] that the headnote is both 
exclusionary and restrictive, and that it embraces only those articles 
expressly described.” Citing the Brussels Nomenclature, the court 
determined that “Congress intended [by its use of ‘designed’ in the 
headnote] to include only those articles that were particularly and 
especially constructed to be placed on the floor or ground.” Citing 
Albert E. Price, Inc. v. United States, 68 Cust. Ct. 50, C.D. 4334 
(1972), aff'd 60 CCPA 127, C.A.D. 1095, 476 F. 2d 1354 (1973), the 
court stated that ‘the criterion for an article to be embraced by the 
words ‘kitchen cabinets and similar cupboards’ is that it is capable 
of being permanently fastened to the wall and not movable at will, 
and not merely its shape, size, or dimensions * * *,’’ (Emphasis in 
original.) Because it found the wine rack to be equally suitable for 
table or floor use, and because it found that the bars do not have 
features for permanent wall attachment, but are movable at will and 
designed to rest or stand on other furniture, the court affirmed the 
regional commissioner’s classification. 

Regarding glassware, the court found much of the testimony of 
Karoware’s witnesses unconvincing, and declined to find ‘“‘that plaintiff 
succeeded in establishing that the bars and glassware were designed 
as a unit.’’ The court found that the bars and glassware retain their 
separate identify and function. 

In considering the ‘‘sets” classification, the court referred to the 
Summaries of Trade and Tariff Information, Schedule 6 (1968) (Sum- 
maries) as a proper and persuasive source for resolving questions of 


2 Schedule 7, part 4, subpart A, headnote: 

1, For the purposes of this subpart, the term “furniture’’ includes movable articles of utility, designed 
to be placed on the floor or ground, and used to equip dwellings, offices, restaurants, libraries, schools, 
churches, hospitals, or other establishments, aircraft, vessels, vehicles, or other means of transport, 
gardens, patios, parks, or similar outdoor places, even though such articls are designed to be screwed, 
bolted, or otherwise fixed in place on the floor or ground; and kitchen cabinets and similar cupboards, 
seats and beds, and sectional bookcases and similar sectional furniture, even though designed to be fixed 
to the wall or to stand one on the other; * * *. [Footnote added.] 
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meaning and scope in tariff provisions. From a relevant excerpt * the 
court concluded: “It is apparent from the Summaries that the ‘sets’ 
provision of item 651.75 may include articles not provided for as 
separate articles in the tools, cutlery, forks and spoons provision of 
subpart 3E. Furthermore, * * * [the language] is indicative of an 
intention to include in item 651.75 sets having dissimilar items which 
are usually associated in their use, and complement one another.’ 
The court found that the wonder and book bars, and the glassware 
and bar tools held by them were “intended to be used in conjunction 
with, and to complement one another in the storage, preparation and 
serving of beverages.” The court also cited the test enunciated in 
Tanross Supply Co., Inc. v. United States, 58 CCPA 26, C.A.D. 1000, 
433 F. 2d 1332 (1970), a case involving items used in preparing 
specimens for viewing under microscopes, and held that under Tanross 
and the Summaries, the book and wonder bars, together with the glass- 
ware and bar tools, were properly classified as sets. 


Issues 


The issues are whether the Customs Court erred in holding that (1) 
the wine racks and the keg, tavern, castle, roll top, and bookshelf bars 
are not furniture within the meaning of the tariff schedules, (2) the bars 





3 The sets covered by this summary (TSUSA item 651.7560) are those having two or more of the tools 
provided for in the aforementioned subpart 3E; these sets may include items not provided for as separate 
articles under subpart 3E. Sets composed wholly of knives, forks, and spoons, and pedicure and manicure 
sets are covered in separate summaries in this volume (6:6). The following are typical of the sets covered in 
this summary: Barbecue sets consisting of a turner, fork, tongs, basting brush, and box; kitchen tool sets 
consisting of a potato masher, icing spatula, basting spoon, turner, ladle, pot fork, and rack; carpenter’s 
sets containing a screwdriver, hammer, adjustable wrench, measuring tape, combination pliers, utility 
knife, and putty knife; bar sets containing an ice pick, double jigger, spoon, can and bottle opener, strainer, 
cork screw, stand, and box; minature garden tool sets consisting of a fork, spade, and cultivator; file sets; 
ignition wrench and plier sets; and sets of scissors. Cases, boxes, or containers of the types ordinarily sold at 
retail with the tools or other articles in the set are classifiable with such articles if imported therewith. 
[Summaries, at 148.] 

4 This court stated the test: 

As the court below noted, ‘‘Item 651.75 of the Tariff Schedules of the United States with which we are here 
concerned projects a new concept in the assessment of import duties.’’ The word “sets” as used therein 
certainly is not, as Tanross would have us hold, simply asynonym for “entireties,” but itis not easy to say 
just what Congress did mean when it used the word. There is very little legislative history to guide us in 
interpreting this new provison, but what there is in no way suggests that the word “‘set’’ should be given, in 
this context, any meaning other than its usual meaning of ‘‘A number of things of the same kind ordinarily 
used together; a collection of articles which naturally complement each other, and usually go together; an 
assortment; a suit; as, a set of chairs, of china, of books, of teeth, etc.”” Webster’s New International Dic- 
tionary (2d ed. 1956). Since #1000 the Educational Kits are “‘a collection of articles which naturally comple- 
ment each other, and usually go together,” all being items used in connection with the preparation of 
specimens for viewing under a microscope and not being simply an aggregation of disparate articles imported 
together for shipping convenience, we agree with the court below that they are “sets” within the meaning of 
TSUS Item 651.75. [58 CCPA at 30-31, 433 F. 2d at 1335 (footnotes omitted).] 
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are not dutiable as entireties with the glassware, and (3) the book and 
wonder bars were properly classified as “‘sets.’’ ® 
Opinion 

(1) The wine racks and bars are not furniture 

Respecting wine racks, Karoware contends that the headnote defi- 
nition, ‘“‘designed to be placed on the floor” means “intended to be 
used on the floor.’”’ Karoware argues that the testimony of its witnesses 
proves the wine racks were intended for floor use, and that an article 
so intended does not become something other than furniture by mere 
susceptibility of placement elsewhere. It is also alleged that the legisla- 
tive history cited by the Customs Court does not preclude the likeli- 
hood that “designed” was used by Congress in the sense of “intended.” 

[2] The Tariff Classification Study, Schedule 7 (1960) 242, states 
that “(t]he concept of furniture embraced in this subpart is stated as a 
definition in Headnote 1.” The headnote thus comprises a statutory 
definition within which the merchandise must be embraced. Albert E. 
Price, supra, 60 CCPA at 129, 476 F.2d at 1356. On its face, the head- 
note use of “designed” is ambiguous, being susceptible of interpreta- 
tion as “intended” or as “particularly and especially constructed.” 
The remaining text of the Tariff Schedules offers no clarification. The 
Tariff Classification Study is a prime reference for construction of the 
Tariff Schedules, but it is silent on the language in question. 

In F. L. Smidth & Co. v. United States, 56 CCPA 77, C.A.D. 958, 
409 F.2d 1369 (1969), this court approved use of the explanatory 
notes of the Brussels Nomenclature, from which much of the statutory 
phraseology was derived, in construing an ambiguous item. It must 
appear, however, that the language being construed was derived from 
the Brussels Nomenclature. Herbert G. Schwarz, dba Ski Imports v. 
United States, 57 CCPA 19, C.A.D. 971, 417 F.2d 1391 (1969). 

Chapter 94.00 of the Explanatory Notes to the Brussels Nomen- 
clature 1955, vol. 3, at 1145-46 (1964), contains a definition of ‘furni- 
ture,” part (A) of which is apparently the source of the headnote, 
being similar to it in language: 

For the purposes to [sic] this Chapter, the term ‘furniture’ is 
to be taken to mean: 


(A) Any ‘movable’ articles (not included under other more 
specific headings of the Nomenclature), which have the 





5 Plaintiffs in classification cases have the two-fold burden of proving that (1) the administrative classi- 
fication was wrong and (2) the claimed classification is right, United States v. New York Merchandising Co., 
58 CCPA 53, C.A.D. 1004, 435 F.2d 1315 (1970). Because we affirm the judgment of the Customs Court, we 
need consider no other issues. 
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essential characteristic that they are constructed for 
placing on the floor or ground, and which are used, 
mainly with a utilitarian purpose, to equip private 
dwellings, hotels, theatres, cinemas, offices, churches, 
schools, cafes, restaurants, laboratories, hospitals, den- 
tists’ surgeries, etc., or ships, aircraft, railway coaches, 
motor vehicles, caravan-trailers or similar means of 
transport. (It should be noted that, for the purposes of 
this teu articles are considered to be ‘movable’ 
furniture even if they are designed for bolting, etc., to 
the floor, e.g., chairs for use on ships.) Similar articles 
(seats, chairs, etc.) for use in gardens, squares, prome- 
nades, etc., are also included in this category. 
(B) The following even if they are designed to be fixed to 
the wall or to stand one on the other: 
(i) Kitchen cabinets and similar cupboards. 
(ii) Folding seats and beds. 
(iii) Unit bookcases and similar unit furniture. 
Except for the goods referred to in sub-paragraph (B) above, the 
term ‘furniture’ is to be taken not to apply to articles used as fur- 
niture but designed for ‘placing on other furniture or shelves or 
for hanging on walls. It therefore follows that the present Chapter 
does not cover other wall fixtures such as coat and hat racks, wall 
racks, key-boards, clothes-brush hangers and newspaper racks, 
nor furnishings such as radiator screens. Similarly, the Chapter 
excludes the following types of goods not designed for placing on 
the floor:—small articles of cabinetwork and small furnishing goods 
of wood (heading 44.27), and office equipment of base metal (e.¢., 
sorting boxes, paper trays) (heading 83.04). [Emphasis added.] 
[3] ‘Designed for placing on the floor’’ is thus seen to be synonymous 
with “constructed for placing on the floor,” and the Customs Court 
cannot be charged with error in finding that ‘Congress intended to 
include only those articles that were particularly and especially con- 
structed to be placed on the floor or ground.” 

The only evidence offered by Karoware was the testimony of Shul- 
man and Baller that they had observed the wine rack in use on the 
floor, and that use on a table would result in damage were the wine 
rack knocked to the floor. The record supports the Customs Court’s 
findings that the testimony is not convincing, and that the wine rack 
could easily be used on a table. As has been often said, representative 
samples of the merchandise can be potent witnesses. Marshall Field & 
Co. v. United States, 45 CCPA 72, C.A.D. 676 (1958). Karoware having 
failed to meet its burden of proof on the claimed classification of the 
wine racks as furniture, the decision of the Customs Court rejecting 
that claim is affirmed. 
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Karoware bases its furniture claim for the keg, tavern, castle, roll 
top and bookshelf bars (bars) on the argument that the bars are 
“kitchen cabinets and similar cupboards * * * designed to be fixed 
to the wall’’ within the meaning of the headnote, because they are 
describable as ‘“‘cupboards,” a general term, and because they are 
similar in significant respects to kitchen cabinets. The “permanent 
attachment” criterion employed by the Customs Court is here urged 
to have been erroneously derived from our opinion in Albert E. Price, 
supra. 

[4] We agree that “cupboard” is a general term. However, the 
headnote does not define furniture as including ‘cupboards’ generally ; 
it defines furniture as including “kitchen cabinets and similar cup- 
boards.” (Emphasis added.) Whether the bars may be cupboards in 
the dictionary sense of the word is here irrelevant. The Customs Court 
was correct in finding that the bars are not kitchen cabinets. The 
controlling factor is that the bars are not cupboards similar to kitchen 
cabinets. Although the bars fall within size and price ranges of com- 
mercially available kitchen cabinets, they are not similar in use. 
Kitchen cabinets are used for storage and arrangement of a broad 
range of articles. The bars are designed and used exclusively for 
storage of the glassware imported with them, and the preformed 
recesses for holding the glassware precludes the owner from devising 
his own arrangement, and from using the bars to store other articles. 

In Albert E. Price we said, quoting the Customs Court, that “the 
headnote discussion of furniture was, on its face, intended to certify 
the inclusion of furniture which was permanently fastened to the 
premises, either on the floor or on the walls, as opposed to furniture 
which was movable at will.” 60 CCPA at 129, 476 F.2d at 1356. The 
qualification “even though” in the headnote, evidences the intent of 
Congress to include as furniture, articles designed to be fixed to the 
wall, and to distinguish them from those articles included as furniture 
but designed to be placed on the floor. To fall within the headnote 
definition, an article must be designed to be placed on the floor or 
ground, or to be fixed to the wall, or to stand on another article of 
sectional furniture. 

When we said in Albert E. Price, supra, that we shared the view of 
the Customs Court that “kitchen cabinets and similar cupboards 
were mentioned as examples of furniture which were capable of per- 
manent placement,” (emphasis added) we did not intend to change 
that meaning. For the bars to fall within the headnote definition, 
therefore, they must be constructed to be fixed to the wall, a require- 
ment which connotes more than the ability to be merely hung on a 
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wall. Kitchen cabinets and similar cupboards are fixed to the wall and 
are truly fixtures in the legal sense; their attachment is not a mere 
hanging—it is permanent. We agree with the Customs Court that 
the bars “do not have features for their permanent attachment to 
the wall.” The presence of hooks, or holes, does not enable a bar to 
be considered as ‘“‘designed to be fixed to the wall.’ The decision of 
the Customs Court with respect to classification of the keg, tavern, 
castle, roll top and bookshelf bars is therefore affirmed. 
(2) The bars are not dutiable as entireties 
An often-quoted statement of the doctrine of entireties appears in 
Altman & Co. v. United States, 13 Ct. Cust. Appls. 315, T.D. 41232 
(1925) at 318, a case involving women’s corsets and lace trimmings: 
[I]f an importer brings into the country, at the same time, certain 
parts, which are designed to form, when joined or attached 
together, a complete article of commerce, and when it is further 
shown that the importer intends to so use them, these parts will 
be considered for tariff purposes as entireties, even though they 
may be unattached or inclosed in separate packages, and even 


though said parts might have a commercial value and be salable 
separately. 


[5] Karoware argues that the bars and glassware comprise a new 
article of commerce. 

United States v. Hensel, Bruckmann & Lorbacher, Inc., 22 CCPA 
281, T.D. 47330 (1934) and United States v. E. Leitz, Inc., 22 CCPA 
277, T.D. 47329 (1934) ,° in which this court dealt with whether articles 
and their cases comprised new articles of commerce dutiable as 
entireties,’ are controlling here. Hensel involved binoculars and their 
leather cases; Leitz involved wooden cases covered with decorated 
paper and the microscopes and accessories contained therein. In 
Hensel, the parties stipulated that: 


[T]he merchandise covered by the above-entitled protest consists 
of leather cases designed to hold prism binoculars; that said cases 
were imported with the Miserdaas they are designed to hold; 
that when such binoculars are in actual use they are removed 
from the cases, said cases performing no function excepting to 
hold the binoculars as a protection and to afford a convenient 
method of carrying them; that said cases and binoculars are not 
sold separately in this country but always together; that not 


all binoculars sold in this country are contained in cases * * *. 
[22 CCPA at 283.] 


6 Hensel and Leitz were decided concurrently. The decision of Hensel was held to be controlling in Leitz. 

7 That Hensel and Leitz arose under a previous tariff schedule does not affect their applicability to the 
present case. As noted in Tanross, the doctrine of entireties survives unaffected by the passage of new tariff 
schedules, “‘as a judicially created rule of classification applicable to cases not involving such clearly super- 
vening congressional intent.’”’ 58 CCPA at 30 n. 5, 433 F. 2d at 1335 n. 5. 
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In Leitz, the parties stipulated that: 


[T]he merchandise covered by the above-entitled protests consists 
of cases composed of wood covered with aniiel pele with the 
surface decorated with a design * * *; that the wood is the 
component material of chief value; that said cases are designed 
to hold and afford a convenient method of carrying microscopes 
and accessories therefor; that said cases were imported with the 
microscopes they are designed to hold, and are oak in this country 
with said microscopes and not separately; that when said micro- 
scopes are used they are removed from the cases; that said cases 
perform no function in the actual use of the microscope but are 


solely used for the holding and carrying of the microscopes. 
[22 CCPA at 279.] 


Like the cases in Hensel and Leitz, the present bars are designed to 
hold particular items, in this instance glassware and other bar acces- 
sories; the bars were imported with the items; in use, the glassware is 
removed from the bars; the bars and the items are not sold separately 
in this country but always together (except for item replacements 
sent to customers upon request); and the items can be purchased in 
this country separate from bars. 


In Hensel we held: 


[T]hat the involved cases and the binoculars contained in them 
are not dutiable as entireties. They were not designed to be, nor 
are they capable of being, assembled together to make a new 
article having a new name, character, or use. On the contrary, 
each is a separate, distinct, and complete entity, the cases being 
designed merely as suitable containers for the binoculars when 
not in use during, and subsequent to, their transportation to the 
United States. That the doctrine of entireties is not applicable 
to the involved merchandise is so apparent that we deem it 
unnecessary to prolong this discussion. See United States v. 
Kyronfeld, Saunders, Inc., 20 C.C.P.A. (Customs) 57, T.D. 
45679, and cases cited therein. [22 CCPA at 285.] 


For the reasons stated in Hensel, we hold that the imported glass- 
ware and bars are not dutiable as entireties. 


(3) The book and wonder bars were properly classified as ‘“‘sets’’ 
In Tanross, we said: 


There is very little legislative history to guide us in interpreting 
this new provision, but what there is in no way suggests that the 
word “set”? should be given, in this context, any meaning other 
than its usual meaning of ‘‘A number of things of the same kind 
ordinarily used together; a collection of articles which naturally 
complement each other, and usually go together; an assortment; 
a suit; as, a set of chairs, of china, of books, of teeth, etc.’’ Web- 
ster’s New International Dictionary (2d ed. 1956). [58 CCPA at 
30-31, 433 F. 2d at 1335 (footnote omitted).] 
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[6] Karoware argues that although the bar tools themselves form a 
set within the meaning of TSUS Item 651.75, the “fitted” bars, which 
include the glassware and tools, do not form a set because they do not 
‘include two or more of the tools, knives, forks, spoons, or other 
articles provided for,” and because they do not constitute “a number 
of things of the same kind ordinarily used together” or an ‘“‘assort- 
ment.” Similar arguments were resolved in Vanross. 

The Merchandise involved in Tanross included educational kits 
containing laboratory beakers, test tubes, chemicals, a plastic-handled 
knife, a needle probe, a dissecting board, an instruction book, and 
other items used in connection with preparation of specimens for 


viewing under a microscope (but not containing a microscope). 
There we held: 


Since the #1000 Educational Kits are “a collection of articles 
which naturally complement each other, and usually go together,”’ 
all being items used in connection with the preparation of speci- 
mens for viewing under a microscope and not being simply an 
aggregation of disparate articles imported together for shipping 
convenience, we agree with the court below that they are “sets” 
within the meaning of TSUS Item 651.75. [58 CCPA at 31, 433 
F. 2d at 1335.] 


If the articles fulfill the requirement of naturally complementing 
each other, they need not be of the same kind. There is ample evi- 
dence in the present record to support the finding of the Customs 
Court that the bars, glassware, and tools were intended to be used 
in conjunction with, and to complement, one another.® 


The bars have shelves to hold both glasses and decanters. The 
book bar is equipped with several permanent clamps designed to 
hold the bar tools. In the wonder bar they may be stored in a 
bottom drawer. A novelty feature of the wonder bar is that it 
automatically opens when the bottom drawer is pulled out. 
(77 Cust. Ct. at —, 427 F. Supp. at 415.] 


It was argued in Tanross that a “set’’ is not dutiable under Item 
651.75 if the unit in which the articles are imported and sold contains 
not only two or more of the “articles provided for,”’ but also contains 
many other articles not provided for. Interpreting the words ‘‘which 
include” non-restrictively, we held that the statutory language: 

[B]rings under TSUS Item 651.75 any “set” containing two or 


more of the “articles provided for in different rate provisions of 
* * * [the subpart including Item 651.75]” regardless of how 


8 This conclusion has no relation to Karoware’s “entireties’’ claim. As said in Tanross, “sets” is not a 
synonym for “‘entireties.”’ 58 CCPA at 30, 433 F. 2d at 1335; 
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many objects not so provided for may be in the “‘set.”’ There is 
no requirement in TSUS Item 651.75 that a ‘“‘set’’ not be classi- 
fied thereunder unless it is made up “substantially entirely,” or 
even “predominantly” of “articles provided for in different rate 
provisions of * * * [the subpart in which Item 651.75 is found],”’ 
and we are not disposed to read such a requirement into it. [58 
CCPA at 31, 433 F. 2d at 1335-36 (footnote omitted).] 

Under Tanross, it is therefore irrelevant that the bar tools make up 

a set within the context of the “fitted” bar as long as the “fitted” 

bars themselves make up a set. 

Having found that the “fitted” bars consist of a “collection of 
articles which naturally complement each other” as set forth in 
Tanross,? we affirm the Customs Court’s decision that they are 
dutiabie as sets. 


Conclusion 


The Customs Court was correct in holding that the keg, tavern, 
castle, roll top and bookshelf bars and the wine racks are not furni- 
ture, that the bars are not dutiable as entireties with the glassware, 
and that the book and wonder bars were properly classified as ‘‘sets.”’ 
Accordingly, the judgment of the Customs Court is affirmed. 


(C.A.D. 1198) 


Tue Unitep States v. oa Import Corp., No. 76-36, 
Fr a7 


1. CLASSIFICATION OF IMPORTS-SWEETENED CHOCOLATE COATING 


Judgment of Customs Court, sustaining claims that imported 
sweetened chocolate coating is classifiable as sweetened chocolate 
in bars or blocks under item 156.25, TSUS, and not as confectioners’ 
coatings and other products (except confectionery) under item 
156.47, reversed. 


. Liquip HazeLtnut ButrTerR—ADDED FaT AND FLAVORING—CHOCOLATE 


Liquid hazelnut butter added to chocolate is not equivalent to 
chopped nuts but must be considered as adding both hazelnut oil 
and flavoring to chocolate. 


3. Hay 156.47 TSUS-Encompassses Boru Soxuip Fat anp Liquip 
AT 


The term “fat” in item 156.47, TSUS, encompasses both solid 
fat and liquid fat (oil). 


i) 


° The Summaries of Trade and Tariff Information (1968), discussed extensively here by the parties and by 
the Customs Court, are not evidence of congressional intent, having been prepared subsequent to the stat- 
ute. Hence, we do not refer to them here (nor did we in Tanross) for interpretation of TSUS Item 651.758 
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4. Ip—CuocoLate Propucr 
Chocolate product need not be a confectioners’ coating to fall 

within item 156.47, TSUS. 

5. Ip.-INTENT or CONGRESS 
Congress intended that, for products otherwise meeting the 
specific requirements of item 156.47, TSUS, the term ‘‘added fat’’ 


in the headnote definition of chocolate comprise only added cocoa 
butter. 


United States Court of Customs and Patent Appeals, October 20, 1977 


Appeal from United States Customs Court, C.D. 4664 
{Reversed.] 


Barbara Allen Babcock, Assistant Attorney General, David M. Cohen, Chief 
Customs Section, Sidney N. Weiss for the United States. 
Busby, Rivkin, Sherman, Levy & Rehm, attorneys of record, for appellee. 


{Oral argument on October 3, 1977 by Sidney N. Weiss for appellant and submitted on the record by appellee] 


; a Markey, Chief Judge, Ricu, BALDWIN, LANE, and MILLER, Associate 
udges. 


Markey, Chief Judge. 

[1] Appeal by the Government from a judgment of the United 
States Customs Court, 76 Cust. Ct. 262, C.D. 4664, 422 F. Supp. 279 
(1976), sustaining Rockwell Import Corporation’s protest of the 
classification of imported sweetened chocolate coating under item 
156.47, Tariff Schedules of the United States (TSUS), as ‘“‘Con- 
fectioners’ coatings and other products (except confectionery) * * *.” 
The Customs Court held classification to be proper under item 156.25 
as “Chocolate: * * * Sweetened: In bars or blocks * * *.” We 
reverse. 


Issue 





The issue is whether the imported sweetened chocolate coating is 
properly classifiable as sweetened chocolate in bars or blocks or as 
confectioners’ coatings and other products (except confectionery). 
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Statute 


The pertinent items and headnotes from TSUS, 19 USC 1202, are: 


Schedule 1, Part 10, Subpart B. 
Cocoa 


Subpart B headnote: 


1. The term ‘‘chocolate’’, as used 
in this subpart, shall be limited to 
products (whether or not confec- 
tionery) consisting wholly of ground 
cocoa beans, with or without added 
fat, sweetening, milk, flavoring, or 
emulsifying agents. 


Chocolate: 
* * * * * 
Sweetened: 

Item 156.25 In bars. or blocks 
weighing 10 
pounds or more 
eee 28, ote. 

Item 156.47 Confectioners’ coat- 


ings and _ other 
products (except 
confectionery) con- 
taining by weight 
not less than 6.8 
percent nonfat sol- 
ids of the cocoa 
bean nib and not 
less than 15 percent 
of vegetable fats 
other than cocoa 


The Imported Merchandise 


The imported merchandise was manufactured by Chocolat Suchard, 
S.A., a Swiss manufacturer of chocolate, confectionery and cocoa 
powder. The merchandise was described on invoices as “Gianduja 
sweet chocolate coating.” The only witness at trial, Mr. Robert 
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Tanner, of Chocolat Suchard, testified that the imported merchandise 
was of the following composition: 


Chocolate liquor 19.875 percent 
Sugar Powder 40.601 “ 
Hazelnut butter 33.219 “ 
Cocoa butter 5.962 “ 
Lecithin O41  * 
Vanillin 0.002 “ 


Mr. Tanner further testified that chocolate liquor is the whole 
cocoa bean refined (ground) after shelling and roasting and consists 
of 50 to 58% cocoa butter, the balance cocoa powder, that sugar 
powder is beet or cane commercial sugar, and that hazelnut butter 
is a liquid paste produced by grinding cleaned and roasted hazelnuts. 
The witness also testified that hazelnut butter contains 60 to 65% 
hazelnut oil, but that it was added to give a hazelnut flavoring, there 
being no solid hazelnut particles that could be felt by the human 
tongue. Cocoa butter was added because the formula called for more 
than that contained in the chocolate liquor. Lecithin is an emulsifier 
and vanillin an artificial flavoring. 

Mr. Tanner admitted that the imported chocolate contained at 
least 6.8% nonfat solids of cocoa bean nib, but stated that the formula 
did not contain vegetable fat because the hazelnut butter was added 
as flavoring and not as fat. 

The hazelnut chocolate was imported in 60-pound slabs, to be 
remelted by the customer. The witness testified that the imported 
chocolate would not be known in the trade as a confectioners’ coating 
because cocoa butter and hazelnut oil are too expensive for such 
coating. The witness distinguished? “regular chocolate” from ‘“‘con- 
fectioners’ coatings,” saying the latter contains (1) cocoa powder as a 
substitute for chocolate liquor, and (2) vegetable fats with higher 
melting points than cocoa butter. ? 


Customs Court 


Noting that the ingredients in the imported merchandise, excepting 
hazelnut butter, are associated more with production of chocolate than 
with production of confectioners’ coating, the Customs Court did not 
consider classification as confectioners’ coatings under item 156.47 as 
proper unless the presence of hazelnut butter so required. 





1 The witness agreed with the distinctions found in L. Cook, Chocolate Production and Use 215 (1:68); 
2 The melting point of cocoa butter is 33°C, that of hazelnut oil 0°C. 
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The court distinguished those cases holding that the presence of 
nuts precluded classification under sweetened chocolate provisions of 
predecessor Tariff Acts, including C. J. Van Houten & Zoon, Inc. v. 
United States, 48 CCPA 116, C.A.D. 775 (1961), as dealing only with 
the presence of solids, whereas the hazelnut ingredient was here added 
as a liquid. Recognizing that this Court had considered crushed 
hazelnuts more than mere flavoring, C. J. Van Houten & Zoon, Ine. v. 
United States, supra, and that the TSUS had preserved the posture of 
the courts respecting nuts and flavoring in chocolate under predecessor 
Tariff acts, the Customs Court nonetheless viewed the presence of 
hazelnut butter, expressly added as a flavoring agent, as consistent 
with the statutory definition of chocolate. 

The court relied upon Border Brokerage Co. v. United States, 62 
Cust Ct. 624, C.D. 3836 (1969), which involved the presence of 
coconut oil in chocolate, and in which it was concluded, with respect 
to the fat there added, that there are no quantitative restrictions on 
statutorily specified ingredients under the TSUS. Thus, the court 


did not view 33% hazelnuts as precluding classification as chocolate 
in the present case. 


Opinion 


Resolution of the issue turns on the function of the hazelnut 
butter ingredient. Our analysis of evidence convinces us that hazelnut 
butter is present as hazelnut oil and also as a flavoring agent. We 
think Congress intended to separately classify such chocolate products 
under item 156.47, TSUS. 

In the testimony, “hazelnut butter,” “refined hazelnut,” and 
“hazelnut paste’ were interchangeably used to describe the product of 
refining (grinding) the whole hazelnut, with nothing added or taken 
away. The hazelnut butter ingredient may be considered as: (1) finely 
crushed hazelnuts, (2) a hazelnut flavoring agent, or (3) having 
hazelnut oil and hazelnut flavoring components. 

The courts have repeatedly held that the presence of nuts in 
imported products referred to as “chocolate” precluded classification 
of such products under the sweetened chocolate provisions of the 
Tariff Acts. C. J. Van Houten & Zoon, Inc. v. United States, supra 
(Tariff Act of 1930); A. Herzog & Co. v. United States, 56 Treas. Dec. 
435, T.D. 43666 (Cust. Ct. 1929) (Tariff Act of 1922). In enacting 


TSUS, Congress intended to continue the established classification 
practices: 


In subpart B the provisions relating to cocoa have been brought 
together. The headnote is new and represents an effort to settle 
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a question that has come up from time to time concerning the 
classification of sweetened chocolate and chocolate containing 
nuts, fruits, etc. The headnote would continue the practice of 
classifying sweetened chocolate under the provisions for choco- 
late (items 156.25 and 156.30) even though it may be regarded 
as confectionery, and the practice of classifying such chocolate 
containing added ingredients such as nuts, fruits, etc., under the 
provision for confectionery (items 157.10 and 157.11). [Tariff 
Classification Study, schedule 1, 163 (1960)] 


If the present hazelnut butter were in the form of finely crushed 
nuts, the cited judicial precedent and Congressional intent would 
control. It is, however, in liquid form, and so intermixes with other 
ingredients as to be evenly disperesd throughout the product. [2] We 
agree with the Customs Court that liquid hazelnut butter is not 
equivalent to chopped nuts retaining separate identity as solids. In 
denominating the hazelnut butter as merely a flavoring agent, the 
Customs Court, as above indicated, reasoned that use of 33% hazel- 
nut butter flavoring was consistent with the statutory definition of 
chocolate because, as held in Border Brokerage, supra, there are no 
quantitative restrictions on the statutorily named ingredients under 
the TSUS chocolate provisions. 

In our view, the hazelnut butter added here must be considered 
as both hazelnut oil and as a flavoring agent. Though the sole witness 
testified that hazelnut butter was added primarily as flavoring and 
that cheaper vegetable oils would be used if the only goal were a 
smoother product, we cannot ignore other evidence of record: (1) 
Hazelnut butter contains 60-65% hazelnut oil (final product contains 
20%); (2) The witness testified that hazelnut butter so increases 
smoothness as to give the product a “melt-in-your-mouth” quality; 
and (3) Plaintiff’s Exhibit 1 specifically refers to hazelnut butter as 
“hazelnut-oil + flavoring components.” The hazelnut oil portion 
of the hazelnut butter cannot, therefore, be considered as a flavoring 
agent. 

When both hazelnut oil and flavoring components of the hazelnut 
butter ingredient are considered, the product meets all the specific 
ingredient requirements of item 156.47, TSUS. The importer’s 
witness admitted that the product does not contain less than 6.8% 
non-fat solids of cocoa bean nib. As noted above, the imported 
product contains not less than 15% (about 20%) hazelnut oil. [3] 
Under the commonly accepted meaning of the term “‘fat,’”’ there is 
no chemical difference between a fat and an oil. The term “fat” 
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encompasses solid fat and liquid fat (oil). Hazelnut oil being a vege- 
table fat, the product does not contain less than 15% of vegetable 
fat other than cocoa butter.‘ 

There was testimony that the imported product was not a con- 
fectioners’ coating because confectioners’ coatings typically call for 
cocoa powder instead of chocolate liquor and fats cheaper than cocoa 
butter and hazelnut oil. [4] However, an imported product need not 
be a confectioners’ coating to fall within item 156.47, TSUS, which 
includes “other products (except confectionery).”’ ® 

The Custom Court specifically, and correctly, found that the 
imported product is not ready for consumption, and is not, therefore, 
“confectionery” within the meaning of that term in Subpart C of 
Part 10, Schedule 1, TSUS.* Thus the imported product cannot be 
excluded, as ‘‘confectionery,”’ from item 156.47, TSUS. 

The hazelnut butter ingredient, having hazelnut oil and flavoring 
components, precludes the imported product from meeting all specific 
requirements of the chocolate provision, item 156.25, TSUS. The 
flavoring component can be considered “flavoring” within the defini- 
tion of “chocolate” in the Subpart B headnote, but the hazelnut oil 
component is not ‘“‘added fat,” as that term is used in the definition of 
chocolate. The imported merchandise falls within the group of choco- 
late products containing vegetable fats other than cocoa butter which 
Congress clearly intended to be classified under item 156.47, rather 
than under item 156.25, as evidenced by the legislative history. 

As originally proposed, the TSUS included the present definition of 
chocolate but not item 156.47. When item 156.47 was added, its 
purpose was explained in the Tariff Classification Study, Sixth Supple- 
mental Report 1 (May 23, 1963): 





3 Fats and oils constitute a well-defined class of neutral substances, soluble in ether and other organic 
solvents but not in water, that are produced in some quantity by all plants and animals. Commercial fats 
and oils are derived, however, from a relatively few members of the plant and animal kingdom, in which 
they appear in quantity and in an easily available ferm. * * *. 

Except for minor amounts of impurities, some of which are removable by refining treatment, fats and oils 
consist of triglycerides * * * or esters of glycerol * * * and high-molecular or long-chain aliphatic acids, 
both saturated and unsaturated, known as fatty acids * * * * * * There is no rigid distinction to be made 
between “oils,” which are liquid, and ‘“‘fats,’’ or ‘‘butters’’ or “‘tallows,’”’ which are solid or semisolid at 
ordinary atmospheric temperatures; for example, coconut oil is sometimes called coconut butter. For simplic- 
ity, the term “‘fat’’ is often used, and will be used here, in referring to either the liquid or solid forms. [6 
Kirk-Othmer Encyclopedia of Chemical Technology 140-41 (1951).] 

See Border Brokerage Co. v. United States, supra (coconut oil is a vegetable fat). 

4 The sole witness testified that hazelnut butter was added only as flavoring, but that testimony merely 
states a purpose for adding hazelnut butter, and does not establish that hazelnut oil is not a vegetable fat. 

5 The Customs Court appears to have limited its consideration of item 156.47, TSUS, to confectioners’ 
coatings. 

§ TSUS Schedule 1 Part 10, Subpart C, headnote 2 provides: 


The term “‘confectionery,” as used in this subpart covers confections or sweetmeats ready for consump- 
tion. This subpart does not cover all confectionery (see Subpart B of this part, Part 9 of Schedule 1, 
and Subpart B of Part 15 of Schedule 1 for other provisions covering confectionery). 
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Explanation: This change is required to clarify the status of 
certain related products containing cocoa or chocolate and 
vegetable fat other than cocoa butter. These products include 
confectioners’ coatings, coatings for ice cream bars, and simple 
mixtures of cocoa or chocolate and vegetable fat. Although 
aggregate imports are not large, classification problems are 
involved. Some imports have been assessed with duty at the rate 
of 17.5 percent ad valorem under paragraph 708(c), Tariff Act of 
1930, other imports at 20 percent under paragraph 1558, but most 
imports have been assessed by virtue of the similitude doctrine 
at the rate of 0.8¢ per lb. applicable under paragraph 777(b) to 
sweetened chocolate in bars or blocks. The proposed rate of duty 
is an estimated weighted average of the existing rates. 


[5] Congress thus intended to preclude assessment of chocolate 
products containing vegetable fat other than cocoa butter at the rate 
applicable to chocolate, either directly, by classification as “choco- 
late,” or indirectly by similitude. Therefore, when an imported 
product meets all the specific requirements of item 156.47 and the 
classification choice is between item 156.47 and one of the chocolate 
provisions, items 156.20-156.30, the term “added fat” in the definition 
of chocolate must be read to comprise only added cocoa butter.’ 


Conclusion 
The imported merchandise having met all requirements of item 


156.47, TSUS, and being outside the ambit of item 156.25, TSUS, 
the judgment of the Customs Court is reversed. 





7 We express no view on the meaning of ‘added fat’”’ under circumstances other than those now before us. 
The Government asserts that cocoa butter is the only ‘‘added fat’’ recognized by the industry as acceptable 
in achieving the desired consistency of chocolate products containing sugar and milk. Whatever the truth 
of that assertion, our holding does not define “added fat’’ for all possible applications of the definition of 


chocolate, but only as it relates to products which otherwise meet the specific requirements of item 156.47, 
TSUS; 
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Judgments of the United States Customs Court 
in Appealed Cases 


OcroBER 13, 1977 
AppEAL 76-25.—Walker International Corp. v. United States.— 
Fatture To Fite Svusstirurion or ATTORNEYS—ACTION 
Dismissep.—Order of dismissal of January 23, 1976 (not 
published), rehearing denied March 22, 1976, affirmed May 12, 
1977 (C.A.D. 1190), rehearing denied July 7, 1977. 


OcroBER 14, 1977 
AppEaL 76-26.—Walker Trading Corp. v. United States —Fa1Lure 
To Fite Susstirution or AtrorNEys—Action DismissED.— 
Order of dismissal of January 23, 1976 (not published), rehearing 
denied March 22, 1976, affirmed May 12, 1977 (C.A.D. 1191), 
rehearing denied July 7, 1977. 
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